
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
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In t h e  f l a t t e r  of 
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F e d e r a t i o n  of  S t a t e .  County 
and Munic ipa l  Employees,  AFL-CIO 

and 
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P u b l i c  S c h o o l s  of t h e  District 
o f  Columbia 

) 
Respondent 

i 

! 

DECISION 

District C o u n c i l  20, American F e d e r a t i o n  of  S t a t e ,  County and 
Munic ipa l  Employees ( h e r e a f t e r ,  Complainant)  f i l e d  a n  U n f a i r  Labor 
P r a c t i c e  Compla in t  a g a i n s t  t h e  P u b l i c  Schoo l s  of  t h e  District of Columbia 
( h e r e a f t e r ,  Respondent)  on August 27. 1980 a l l e g i n g  v i o l a t i o n s  by Respondent 
o f  S e c t i o n s  1 7 0 4 ( a ) ( 1 )  and ( 5 )  of t h e  Dis t r ic t  of  Columbia Comprehensive 
Merit P e r s o n n e l  A c t  of 1978 ( h e r e a f t e r .  CMPA). D.C. Code S e c t i o n  1- 
347.4(8)(1) a n d  ( 5 ) .  
Columbia P u b l i c  Employee R e l a t i o n s  Board ( h e r e a f t e r .  t h e  Board) on 
Sep tember  11, 1980. In i t s  i n v e s t i g a t i o n  of t h e  Complaint.  t h e  Board 
d e t e r m i n e d  t h a t  the p a r t i e s  were p u r s u i n g  r e s o l u t i o n  of t h i s  d i s p u t e  
t h r o u g h  the g r i e v a n c e  p r o c e d u r e  of  t h e  n e g o t i a t e d  agreement.  In PERB 
O p i n i o n  No. 10, t h e  Board d e t e r m i n e d  it  a p p r o p r i a t e ,  unde r  e x i s t i n g  
c i r c u m s t a n c e s ,  t o  allow t h e  p a r t i e s  t o  proceed  th rough  t h e i r  v o l u n t a r y  
d i s p u t e  r e s o l u t i o n  machinery and t o  s t a y  any a c t i o n  by t h e  Board on t h e  
U n f a i r  Labor  P r a c t i c e  Complaint  pending t h e  outcome of t h e  c o n t r a c t u a l  
d i s p u t e  r e s o l u t i o n  p roceed ings .  
t o  r e v i e w  t h e  outcome of t h e  c o n t r a c t u a l  d i s p u t e  t o  de t e rmine  whether  or 
n o t  i t  was c o n s i s t e n t  w i t h  t h e  p r o v i s i o n s  of t h e  CMPA and t o  t h e n  t a k e  
a p p r o p r i a t e  a c t i o n .  

Respondent f i l e d  i t a  Answer w i t h  t h e  District  of 

The Board s p e c i f i c a l l y  r e t a i n e d  j u r i s d i c t i o n  

The A r b i t r a t o r  i n  t h e  c o n t r a c t u a l  d i s p u t e  conduc ted  a h e a r i n g  on 

i F e b r u a r y  11. 1981. and i s s u e d  h i s  D e c i s i o n  and Award on A p r i l  3 .  1981. 
The A r b i t r a t o r  den ied  t h e  g r i e v a n c e .  



On A p r i l  2 7 ,  1981 Complainant f i l e d  an  A r b i t r a t i o n  Review Request 
(PERB Case No. 81-A-01) with t h e  Board p u r s u a n t  t o  S e c t i o n  502(f) 
of t h e  CMPA, D.C. Code S e c t i o n  1 - 3 3 5 . 2 ( f )  s e e k i n g  review by t h e  Board 
of t h e  A r b i t r a t o r ' s  Dec i s ion  and Award on grounds t h a t  t h e  A r b i t r a t o r  
exceeded h i s  j u r i s d i c t i o n ,  t h e  Award is c o n t r a r y  t o  law. and t h e  A r b i t r a t o r  
based t h e  Award on a f i n d i n g  which is erroneous and not s u p p o r t e d  by t h e  
record.  Respondent f i l e d  i t s  "Opposi t ion To Acceptance By The Board 
Of Request  For Review Of A r b i t r a t i o n  Award" on nay 12,  1981, p r e s e n t i n g  
arguments s u p p o r t i n g  i t s  p o s i t i o n  c h a t  t h e  Award v a s  p r o p e r  and should 
no t  be d i s t u r b e d .  

On Hay 5 .  1981. Complainant f i l e d  a "Request For R e c o n s i d e r a t i o n  
Of PERB Decis ion  And Order  And For PERB To Exercise  J u r i s d i c t i o n  And 
Render A Decision On The U n f a i r  Labor P r a c t i c e  Complaint" r e g a r d i n g  
PERB Opin ion  No. 10. Case No. 80-U-05. Complainant u r g e s  t h e r e i n  t h a t  
t h e  Board r e c o n s i d e r  i t s  Dec i s ion  and O r d e r  i n  Opinion No. 10, because  
n e i t h e r  p a r t y  had any n o t i c e  t h a t  t h e  Board might  i s s u e  a r u l i n g  of 

i n  t h i s  c a s e  i s  a r b i t r a r y  and u n f a i r .  
d e f e r r a l " ,  and b e c a u s e  t h e  " r e t r o a c t i v e "  a p p l i c a t i o n  of  a " d e f e r r a l "  r u l i n g  “ 

Respondent f i l e d  i t s  "Request For Dismissa l  Of U n f a i r  Labor P r a c t i c e  
Complaint P u r s u a n t  To PERB Opinion No. 10" on Hay 28 ,  1981, s e t t i n g  
f o r t h  i t s  p o s i t i o n  t h a t ,  e s s e n t i a l l y ,  i d e n t i c a l  f a c t s  and i s s u e s  were 
p r e s e n t e d  t o  t h e  A r b i t r a t o r  whose Dec i s ion  a n d  Award shou ld  be upheld 
b e c a u s e  i t  i s  c o n s i s t e n t  with t h e  p r o v i s i o n s  of  t h e  CMPA. 

Upon c o m p l e t i o n  of  i t s  review of t h e  e n t i r e  r e c o r d  and of t h e  
A r b i t r a t o r ' s  D e c i s i o n  and Award, the Board d e t e r m i n e d  t h a t  these matters 
were a p p r o p r i a t e  f o r  c o n s o l i d a t i o n ,  and c o n s i d e r e d  them a c c o r d i n g l y .  

The Board f i r s t  c o n s i d e r e d  t h e  q u e s t i o n  of whether  or n o t  t he  
A r b i t r a t o r ' s  D e c i s i o n  and Award was c o n s i s t e n t  with t h e  p r o v i s i o n s  of 
t h e  CMPA. 

The CMPA, S e c t i o n  204(b) ,  D.C. Code S e c t i o n  1-332.4, p r o v i d e r  t h a t :  

A l l  p r o v i s i o n s  of  e x i s t i n g  c o n t r a c t s  between t h e  
Dist r ic t  government and l a b o r  o r g a n i z a t i o n s  s h a l l  
b e  honored  u n t i l  t h e i r  e x p i r a t i o n . "  

“ 

S e c t i o n  1 2 0 1 ( a ) ( 2 )  o f  t h e  CMPA, D.C. Code S e c t i o n  1-342.1(2) p r o v i d e s  
t h a t :  

"The b a s i c  work week and hours  o f  work for a l l  employees. 
o f  t h e  Board o f  Educa t ion  and t h e  Board of  T r u s t e e s  of t h e  
U n i v e r s i t y  of t h e  Dis t r ic t  of  Columbia s h a l l  be e s t a b l i s h e d  
u n d e r  r u l e s  and r e g u l a t i o n s  i s s u e d  by t h e  r e s p e c t i v e  Boards: 
P r o v i d e d ,  however, t h a t  t h e  b a s i c  work s c h e d u l i n g  f o r  a11 
employees i n  r ecogn ized  c o l l e c t i v e  b a r g a i n i n g  u n i t s  s h a l l  
be  s u b j e c t  t o  c o l l e c t i v e  b a r g a i n i n g ,  a n d  c o l l e c t i v e  b a r -  

* 

gaining agreements  s h a l l  t a k e  p r e c e d e n c e  over  t h e  p r o v i s i o n s  
of t h i s  t i t l e . "  (Emphasis Added] 



These s p e c i f i c  p r o v i s i o n s  of t h e  CMPA r e q u i r e  t h a t  e x i s t i n g  agreements  
be honored u n t i l  l a w f u l l y  t e r m i n a t e d ,  t h a t  b a s i c  work s c h e d u l i n g  is  
s u b j e c t  t o  c o l l e c t i v e  b a r g a i n i n g .  and t h a t  c o l l e c t i v e  b a r g a i n i n g  agreements 
a r e  t h e  c o n t r o l l i n g  f a c t o r s .  

I n  c h i s  c a s e .  t h e  s u b j e c t  m a t t e r  of the g r i e v a n c e  is b a s i c  work 
s c h e d u l i n g ,  and the re  is a p r o v i s i o n  of t h e  e x i s t i n g  c o l l e c t i v e  b a r g a i n i n g  
agreement t h a t  a p p l i e s  d i r e c t l y  t o  t h a t  s u b j e c t .  The agreement also 
i n c l u d e s  a g r i e v a n c e  mechanism f o r  r e s o l v i n g  d i s p u t e s  a r i s i n g  the reunde r .  
Under these  c i r c u m s t a n c e s ,  t h e  Board f i n d s  t h a t  i t  was e n t i r e l y  a p p r o p r i a t e  
t o  postpone a c t i o n  on t h e  U n f a i r  Labor P r a c t i c e  Complaint pending r e s o l u t i o n  
by t h e  A r b i t r a t o r  o f  t h e  c o n t r a c t u a l  d i s p u t e  based upon i d e n t i c a l  f a c t s .  
I t  would have been  i n c o n s i s t e n t  with t h e  p r o v i s i o n s  of  t h e  CMPA to  have 
done o the rwise .  A c c o r d i n g l y ,  t h e  Board de te rmines  t h a t  t h e r e  i s  no b a s i s  
f o r  r e c o n s i d e r a t i o n  of i t s  Decision a n d . 0 r d e r  i n  PERB Opinion No. 10 .  
and t h a t  t h e  A r b i t r a t o r ' s  Award i s  no t  i n c o n s i s t e n t  with t h e  p r o v i s i o n s  
of t h e  CMPA. 

? 

With r e s p e c t  t o  Complainant/Petitioner's A r b i t r a t i o n  Review Reques t ,  
t h e  Board h a s  reviewed t h e  A r b i t r a t o r ' s  Dec i s ion  and Award p u r s u a n t  t o  
S e c t i o n  5 0 2 ( f )  o f  t h e  CMPA, D.C. Code S e c t i o n  1 - 3 3 5 . 2 ( f )  which p r o v i d e s  ! 

t h a t  t h e  Board h a s  t h e  power t o :  

" c o n s i d e r  a p p e a l s  from a r b i t r a t i o n  awards p u r s u a n t  t o  a 
g r i e v a n c e  p r o c e d u r e :  P rov ided  however, t h a t  such  awards 
may b e  r ev iewed  only i f  t h e  a r b i t r a t o r  was w i t h o u t ,  or 
exceeded  h i s  or h e r  j u r i s d i c t i o n ;  t h e  award on i t s  f a c e  
is c o n t r a r y  t o  l a w  and p u b l i c  p o l i c y ;  or was p rocured  by 
f r a u d ,  c o l l u s i o n .  or o t h e r  s i m i l i a r  and un lawfu l  
means.  ..“ [Emphasis  Added] 

The A r b i t r a t i o n  Review Request  f i l e d  by C o m p l a i n a n t / P e r i t i o n e r  
c h a r g e s  t h a t  t h e  " . . .Arb i t r a to r  exceeded h i s  j u r i s d i c t i o n  by d e t e r m i n i n g  
t h a t  t h e r e  are no s u c h  t h i n g s  a s  f u l l - t i m e  employees and p a r t - t i m e  
employees. .. when t h a t  i s s u e  was n o t  p re sen ted  t o  him, and i n  fact .  i s  
t o t a l l y  e r roneous . "  The r e q u e s t  a l s o  c h a r g e s  t h a t  t h e  "...award i s  
c o n t r a r y  t o  l a w . . . "  and  cites S e c t i o n s  204(b) and 1201(a)(2)  of  t h e  CMPA 
a s  t h e  b a s i s  f o r  t h e  a l l e g a t i o n .  F i n a l l y ,  t h e  Request  c h a r g e s  t h a t  ... t h e  a r b i t r a t o r  b a s e d  h i s  award i n  l a r g e  p a r t  on a f i n d i n g  which i s  
t o t a l l y  e r r o n e o u s  and not s u p p o r t e d  by t h e  record." 

“ 

The D.C. P u b l i c  S c h o o l s  f i l e d  i ts  "Opposi t ion To Acceptance By t h e  
Board of  Reques t  For Review Of A r b i t r a t i o n  Award". It t a k e s  t h e  p o s i t i o n  
t h a t  t h e  A r b i t r a t o r  d i d  n o t  exceed h i s  a u t h o r i t y ,  t h a t  t h e  Award i s  no t  
c o n t r a r y  t o  law or  p u b l i c  p o l i c y ,  t h a t  t h e  h e a r i n g  was f a i r  and i m p a r t i a l ,  

f a c t a  as a r e s u l t  o f  t h e  h e a r i n g  and should  n o t  be d i s t u r b e d .  
and t h a t  t h e  award i s  based upon t h e  A r b i t r a t o r ' .  d e t e r m i n a t i o n  of t h e  

In r e v i e w i n g  t h e  r e c o r d .  t h e  Board does  no t  f i n d  s u f f i c i e n t  e v i -  i 
dence to  s u p p o r t  a c o n c l u s i o n  t h a t  t h e  A r b i t r a t o r  was wi thou t  or e x -  

' ,ceeded h i s  j u r i s d i c t i o n .  The A r i b t r a t o r  determined t h a t  one of the two 
major issues before h i m  w a s :  



whether t h e  e x i s t i n g  C o n t r a c t  f i x e d  t h e  hour s  of 
work a t  e i g h t  h o u r s  pe r  day so t h a t  t h e  employer vas  
not a t  l i b e r t y  c o n t r a c t u a l l y  t o  change or modify t h e  
e i g h t  hour  day  b u t  r a t h e r  p e r m i t t e d  t h e  Employer t o  
modify t h e  l e n g t h  of t h e  work d a y ,  i n  acco rdance  with 
t h e  e x i g e n c i e s  o f  t h e  ope ra t ion . "  Dec i s ion  and Award, p. 12. 

The q u e s t i o n  of t h e  s t a t u s  of  f u l l  and p a r t - t i m e  employees cannot  
be s a i d  t o  be u n r e l a t e d  t o  t h i s  issue.  Accord ing ly ,  t h e  Board f i n d s  no 
b a s i s  upon which t h e  a r b i t r a t o r  can be h e l d  t o  have been wi thout  a u t h o r i t y  
or t o  have exceeded h i s  j u r i s d i c t i o n .  

F u r t h e r .  t h e  Board f i n d  no b a s i s  f o r  Complainant/Petitioner’s 
S e c t i o n s  2 0 4 ( b )  and c o n t e n t i o n  t h a t  t h e  award i s  c o n t r a r y  t o  law.  

1201(a) (2 )  o f  t h e  CMPA s u p p o r t  t h e  p o s i t i o n  t h a t  c o n t r a c t u a l  p r o v i s i o n s  
s h a l l  t a k e  p recedence  o v e r  p r o v i s i o n s  of  t h e  CMPA with r e g a r d  t o  b a s i c  
work schedu l ing .  
ca se .  C o n s i s t e n t  with s t a t u t o r y  p r o v i s i o n s ,  p r i o r i t y  i s  b e i n g  g iven  
t o  t h e  Agreement r e g a r d i n g  h o u r s  of work and work schedu l ing .  

T h i s  a p p e a r s  t o  be p r e c i s e l y  what happened i n  c h i s  

The rema inde r  of t h e  a l l e g a t i o n s  made by t h e  P e t i t i o n e r  r e g a r d i n g  
t h e  Award, do not p r o v i d e  a l e g a l  b a s i s  f o r  Board review i n  acco rdance  
with S e c t i o n  5 0 2 ( f )  of t h e  CMPA. 

Having f u l l y  reviewed t h e  A r b i t r a t o r ' s  Award in t h i s  m a t t e r ,  a s  
well a s  t h e  p l e a d i n g s  and documents s u b m i t t e d  by t h e  p a r t i e s .  t h e  Board 
f i n d s  t h e  e v i d e n c e  i n s u f f i c i e n t  t o  e s t a b l i s h  a s t a t u t o r y  b a s i s  f o r  any 
a d d i t i o n a l  review p u r s u a n t  t o  S e c t i o n  5 0 2 ( f )  of  t h e  CMPA. 

ORDER 

It is: 

ORDERED, t h a t  t h e  U n f a i r  Labor  P r a c t i c e  Complaint  f i l e d  h e r e i n  be 
d i s m i s s e d ;  and 

ORDERED, t h a t  C o m p l a i n a n t ' s  Reques t  f o r  R e c o n s i d e r a t i o n  f i l e d  
h e r e i n ,  be  d e n i e d ;  and 

ORDERED, t h a t  t h e  A r b i t r a t i o n  Review Request  f i l e d  h e r e i n  be 
den ied .  

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARD 

August 2 4 .  1981 


